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ABSTRACT
The duration and costs of arbitration procedures continue to increase, and more parties tend to choose alternative ways of resolving disputes. One of the main drivers of this trend is the habitually poor quality of the evidence at hand; contemporaneous evidence that once existed but that has been destroyed, lost, or poorly recorded and archived.
The author proposes the implementation of a “Black Safe System” (”BSS”), i.e. a blockchain-based/inspired system that takes on the burden of retaining documentary evidence produced throughout the lifecycle of any given project, thus relieving the parties and the Engineer of this responsibility. With the BSS, all documents that have been issued and shared during a project will be safely archived from the date of their issuance up to the termination of the project. An essential aspect of this system is the fact that ONLY these archived documents can be used by the parties in ADR, legal or arbitral proceedings.
In this way, both parties will have access to and draw on the same official database of documentation, with the added advantage that no forged documents can appear at the last minute, as is increasingly the case today.
Time spent and costs incurred in “trawling” for contemporary evidence will be reduced to zero. Furthermore, strategic decisions will be based on a complete and comprehensive set of information, thus doing away with current knowledge gaps. The presence and availability of such a system could also encourage parties to seek amiable solutions to their disputes, without the need to go into an arbitration process.
The BSS will be the perfect complement to Building Information Modelling (”BIM”), as together, both systems will more accurately reflect what actually happened in the course of any given project.
KEYWORDS: documentary evidence; contemporary evidence, inter-party correspondence; project documentation; forged documents; project database; transparency.
REZUMAT
Durata și costurile procedurilor de arbitraj continuă să crească, iar tot mai multe părți tind să aleagă modalități alternative de soluționare a litigiilor. Unul dintre principalii factori determinanți ai acestei tendințe este calitatea de obicei slabă a probelor disponibile; probe contemporane care au existat cândva, dar care au fost distruse, pierdute sau înregistrate și arhivate in mod necorespunzator.
Autorul propune punerea în aplicare a unui "Black Safe System" (”BSS”), un sistem bazat/inspirat de blockchain care preia sarcina de a păstra dovezile documentare produse pe parcursul ciclului de viață al unui anumit proiect, eliberând astfel părțile și Inginerul de această responsabilitate. Cu ajutorul BSS, toate documentele care au fost emise și partajate pe parcursul unui proiect vor fi arhivate în siguranță de la data emiterii lor până la încheierea proiectului. Un aspect esențial al acestui sistem este faptul că NUMAI aceste documente arhivate pot fi folosite de părți în cadrul procedurilor de soluționare alternativă a litigiilor, judiciare sau de arbitraj.
În acest fel, ambele părți vor avea acces și se vor baza pe aceeași bază de date oficială de documente, cu avantajul suplimentar că nu mai pot apărea documente false în ultimul moment, așa cum se întâmplă din ce în ce mai des în prezent.
Timpul petrecut și costurile suportate pentru "căutarea" de dovezi contemporane vor fi reduse la zero. În plus, deciziile strategice se vor baza pe un set complet și cuprinzător de informații, eliminând astfel lacunele actuale în materie de cunoștințe. Prezența și disponibilitatea unui astfel de sistem ar putea, de asemenea, să încurajeze părțile să caute soluții amiabile la litigiile lor, fără a fi nevoie să se ajungă la un arbitraj.
BSS va fi completarea perfectă a Building Information Modelling (”BIM”), deoarece, împreună, ambele sisteme vor reflecta mai exact ceea ce s-a întâmplat în realitate în cursul unui anumit proiect.
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Imagine an ideal case where your client presents you with a complete, legible, clearly filed, contemporaneous set of documents – a data base – related to the case, in both hard copy and electronic form. Moreover, this is accompanied by a stamped document issued by the other party certifying that the said data base is complete. You no longer need to scramble for data, trying to understand whether the documentation is complete or relevant, or to guess whether the other party is in possession of the same documents as yourself, or even has more documents than you do. Imagine that you have access to a clear overview of what happened and what was duly documented during the project in question. In other words, instead of grappling around for documentation, you can finally use all your time and experience advising your client about the best strategy to defend their rights (and so can the counsel for the other party). And if an expert is required for the case, they will reach conclusions - more rapidly - that will be much less disputed by the other party, since they are reached based on the same database.
In reality, the evidence (body of documentation) that any given client presents you (and eventually the party-appointed expert) in order to build a case, is often:
· Missing (not archived, lost, destroyed, stolen, etc)
· Incomplete (missing pages or annexes)
· Misfiled (wrongly stored, wrong keyword allocation, wrong tag, etc)
· Illegible (poor quality copies or scans)
· Undated (requiring further evidence of the date of issuance)
And in such circumstances, the client still swears that the documentation is all that was produced and available related to the project in question.
Subsequently, a large-scale jigsaw game begins, with you (and your party-appointed expert) in the role of Sherlock Holmes looking to fill the gaps in the database and trying to visualize what really happened during different phases of the project. This involves forging expensive and sometimes insecure strategies, all while being uncertain about the evidence upon which the other party will base their attack or defence. 
Sounds familiar to you as a counsel, or as an expert? Are you always absolutely certain that the evidence you have been given is all the existing and complete evidence?
And what about the difficult situations in which arbitrators, Dispute Board members or Alternative Dispute Resolution practitioners find themselves when confronted with such piecemeal evidence?
The fact that counsel and their party-appointed experts sometimes spend more than 50% of (invoiced) case time simply assembling evidence from the body of documents made available retroactively, is a significant financial burden for any client. Not to mention the valuable time spent by their own highly qualified employees “digging” for years-old evidence, rather than focusing their expertise and experience on accomplishing ongoing projects.
Inspired by the Building Information Modelling (”BIM”)[footnoteRef:2]blockchain experience, the author has imagined a rather simple and cost-effective way to achieve the dream case scenario as described above: the BSS (Black Safe System). [2:  BIM is a process for creating and managing information on a construction project throughout its whole life cycle by helping to plan, execute, test, administer and record the evolution of the information. For example, by using BIM, one can trace the evolution of a plan, from its inception to its final version, while giving evidence on who, when, and what has changed to the plan.] 


1. WHAT IS THE BSS?
An electronic registry of all documents issued and shared by the parties (and the Engineer) for any given construction project before, during and after its lifespan. Transparency and integrity of contemporary evidence are its raison d’être.

2. WHAT IS THE LEGAL BASIS FOR THE BSS? 
At the outset of a contract, the parties agree to put in place a system aiming to ensure the preservation of evidence, in view of dispute avoidance and of simplification/acceleration of any potential legal and/or arbitration procedures after the completion of the contract. This agreement defines the mandate for a neutral third-party company (“TPC”) charged with creating, “feeding”, and ensuring the confidentiality and security of the registry.

3. WHAT IS A “DOCUMENT” FOR THE BSS?
· Contractual documents (including those of subcontractors)
· Written correspondence (hard copy, e-mails or other)
· Minutes of meetings
· Computer-created or handwritten technical documents
· Works schedules and planning documents
· Site reports (daily, weekly, monthly)
· Any other documents illustrating the works and contractual relationships during the project

4.  WHO CAN BE A TPC?
A neutral company, specialized in certification and compliance, interested in adding a new service to its B2B activity.

5. OPERATING PRINCIPLES OF THE BSS
All documents transmitted by the issuer to the addressee are sent simultaneously and comprehensively to the TPC, in a format agreed by both parties.
The TPC will first encode the documents (for the sake of robust security), provide them with a timestamp, and place them in an archival framework (tree structure) agreed upon by the parties. The archival structure may be changed and/or extended during the project, again with the agreement of the parties.
[bookmark: _Hlk169212010]Once filed in the BSS, documents cannot be consulted (except for the purposes of a Dispute Avoidance and Adjudication Board (”DAAB”)), replaced, changed or removed from the BSS. Subsequently, only documents filed in the BSS can be accessed and used during procedures related to avoidance and/or resolution of a dispute, by the parties, counsel, Dispute Board members, judges, arbitrators, experts, etc. The access is given by the TPC simultaneously to the parties, who can give further access to other stakeholders according to the above-mentioned procedures.
One of the most important tasks of the TPC is to ensure the absolute confidentiality of the information entrusted by the parties to it, during and after the lifetime of the project. The experience previously gained in its other fields of expertise, will help the TPC develop a BSS-specific confidentiality procedure.
The content of the BSS is retained by the TPC until the last contractual guarantees are lifted and the final payments are made, with no dispute referral envisaged by any of the parties. 
Thereafter, the TPC distributes copies of all documents in its custody to the parties, and if applicable, to the Engineer.

6. WHAT ARE THE COSTS OF THE BSS?
The costs associated with the TPC’s activities in relation to the BSS are made up of:
· Salary costs of the TPC’s employees
· Database maintenance and security costs
· Profit margin for the TCP
These costs are to be borne equally by the parties. The non-payment of the TPC’s fees will deprive the defaulting party of the right to a) “feed” the database with their own documents and b) use the documents in the database, for the entire duration of the default.
The TPC’s activity for the BSS can take place elsewhere than on site.
If the BSS has been properly used, the dream case becomes an everyday, common case whereby:
· Parties (and their counsel) have access to a comprehensive and well-structured database enabling them to objectively and rapidly assess their chances of success should they consider a referral to a Dispute Board or an arbitration.
· Parties, Dispute Board members, lawyers, experts and arbitrators have access to exactly the same database (of contemporary documents), that is complete, legible, and easily accessible.

Regarding time and costs: 
· The time and expense involved in analysing any given situation is drastically reduced (note that there will still be a need for analysts to collect the parties' internal documents; those that are not customarily communicated to the other party), as it is no longer necessary to collect contemporary documents in the early stages of assessment (since the BSS will include all documents required for legal proceedings).
· The "in-house" costs (and time-consuming effort) of searching for contemporary documents no longer exist.
· The duration and costs of any given arbitration or DAAB procedure are considerably reduced. 
Finally, - particularly in today’s “reign of fake” - the risk of using forged documents completely disappears.
By collecting and archiving all the contemporary documents describing the “paperwork” issued during the life of a project, the BSS will be the perfect complement to the BIM system that provides excellent records for planning, execution and maintenance, both technically and financially. However, unlike the BIM, which is vulnerable to accepting false information uploaded by any of the stakeholders to the project, the BSS, by its very nature, collects only authentic data, data issued and shared by the parties (and the Engineer). As the main protagonists in case of a dispute are often the parties alone, no stakeholder in the project can/should upload (future) evidence in the BSS. 
To help the BSS become the adopted standard for both large and small construction projects, a “Best Practice Guide” is in preparation. This guide will be presented in the coming months at industry conferences and workshops at which internationally renowned and relevant practitioners participate.
